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OPPOSITION OF SHe COMMUNICATIONS INC.

TO MOTION FOR STAY PENDING JUDICIAL REVIEW

SBC Communications Inc. I (SBC) opposes any stay of the Commission's liability

rules set forth in the Slamming Order? Since the issuance of the Slamming Order, SBC,

as well as numerous other telecommunications carriers, have been working to comply

with the requirements of that Order. The objective of the liability rules is to take the

profit out of slammmg. Any delay in implementation of the rules will allow slamming

carriers to continue to profit from slamming during the pendancy of the stay.

I. Re-rating

MCl's biggest argument for not implementing the Commission's Rules is that

there is no system in place to allow the exchange of information in electronic format to

1 SBC Communications Inc. is the parent company ofvarious subsidiaries, including
telecommunications carriers. These subsidiaries include Southwestern Bell Telephone
Company ("SVVBT"), Pacific Bell, Nevada Bell, and The Southern New England
Telephone Company ("SNET"). The abbreviation "SBC" shall be used herein to include
each of these subsidiaries as appropriate in the context.

2 Second Report and Order (Slamming Order) issued on December 23, 1998 in Second
Report and Order and Further Notice of Proposed Rulemaking, In re Implementation of
the Subscriber Carrier Selection Changes Provisions ofthe Telecommunications Act of
1996.
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allow the re-rating of the bills.3 Sally Ann McMahon's Declaration attached to the MCI

Motion cites the fact that MCI and other major carriers process "tens ofmillions of orders

annually and receive thousands of slamming complaints a year." SBC submits that the

only scenario which requires re-rating is where the customer has paid the unauthorized

carrier's bill and the unauthorized carrier has refunded this amount to the authorized

carrier. Only in that specific instance would the issue of re-rating even arise. If the

customer reports the slam before paying the bill, there is no need for any refund or any

re-rating to determine the amount of the refund. Such situations constitute only a small

percentage of the total slamming claims. A big complicated system to re-rate bills on an

automated basis, such as MCI claims must be in place before the rules can be

implemented, is not required nor warranted at this time and the Commission should not

be fooled by MCl's claim to the contrary. If the slamming rules have the effect intended

by the Commission, it may never be necessary to re-rate bills on an automated basis.

SBC finds it curious that MCI asks for a stay to allow the implementation of its

Third Party Administrator Plan (TPA), while a re-rating system such as described in the

Motion for Stay is not a part of that Plan. Under the TPA, MCI proposes to simply

refund half of any money collected from the unauthorized carrier to the customer.

Although proposed as part of the TPA, this solution is available to MCI or any other

carrier within the framework of the Rules today, so long as the end user customer is not

being required to pay anymore than the customer would have paid absent the slam. The

inability to exchange billing information on an electronic, fully automated basis with all

other carriers is not required to comply with the Commission's Rules and therefore is not

a legitimate reason to delay the Commission's Liability Rules.

3 See: 47C.F.R. Subpart K, § 64.1170(d)
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II. MCI WorldCom Is Not Likely to Prevail on the Merits

A. The Slamming Order Implements the Statutory Sch~meWhile Protecting
the Interest of the End User Customer

Contrary to the arguments made by MCI, the Commission's new liability rules are

not in conflict with the requirements of the Federal Telecommunications Act of 1996

(FTA96). Although the statute does require the slamming carrier to refund any money

paid by the end user customer to the customer's authorized carrier, it is not unreasonable

for the customer's authorized carrier to refund to the customer any amounts paid that are

over and above the amount the customer would have paid for the same services if those

services had been provided by the customer's authorized carrier. Such rule is not in

conflict with the procedure outlined in the statute. It continues the preceding practice of

ensuring that the end user customer does not pay more for its service because of the slam.

Nor does the rule "eviscerate" the incentive scheme set forth in FTA96 that

encourages authorized carriers to pursue collection of any money that the customer paid

the slamming carrier before reporting the slam. The authorized carrier has not been

providing any services to the customer during the period for which the slamming carrier

is issuing bills. Thus, when the authorized carrier recovers the amounts paid by the end

user customer to the slamming carrier, there are no expenses of providing service that

must be offset against the revenue received because the authorized carrier did not provide

the service; the slamming carrier did. Therefore, any portion of that refund that is

retained by the authorized carrier can be used to offset any expenses of handling the

slamming claim.

The slamming carrier, on the other hand, incurred the cost of setting up the new

customer's account and the cost of providing the service to the customer, as well as the

cost of handling the demand for refund and the process of refunding all money collected.

The rules set forth in the Slamming Order implement the statutory scheme to the

detriment of the slamming carrier and to the benefit of the authorized carrier, while

protecting the customer. For that reason, it is highly unlikely that MCI will prevail on
3

Opposition of SBC Communications Inc.
May 14, 1999



the merits in its effort to overturn those rules. For all of the reasons discussed above, it is

in the public interest for those rules to go into effect as scheduled on May 17.

B. The Absolution Rule Follows the Statute

The absolution rule effectuates the clear intent of §258 of FTA96. Slamming

carriers will no longer be allowed to collect the charges for their services when the

customer did not authorize the carrier change. If the customer has paid any such charges,

the statute is clear that the slamming carrier is liable to the customer's authorized carrier

in the full amount paid. The rules prescribed by the Commission also provide that, if the

unauthorized charges have not yet been paid, there is no obligation for the customer to

pay charges incurred for the first thirty days after the slam. The Commission, charged

with prescribing procedures to implement §258, has put in place a simple solution to

provide a remedy for the customer and the authorized carrier. The customer never

authorized the slamming carrier to provide the service or entered any contractual

arrangement to pay for those services. Therefore, the Commission does not require

payment for the first thirty days of service. After that date, the customer would only be

obligated to its authorized carrier at the rate charged by that carrier. The Rules reward

customers for carefully examining their bills to catch slams at an early stage and thereby

limit the adverse effects of such unfortunate situations for all parties except the slammers.

C. The Commission's Procedures and Timetable Are Reasonable

Section 258 of FTA96 contains explicit requirements for the purpose of

eliminating, or at least, deterring slamming. The Commission established its Slamming

Rules to carry out that explicit language ofthe statute.

MCI, as well as all other carriers, first had notice of the slamming rules on

December 23, 1998. SBC began its implementation process immediately. If MCI and

others did not do so, they should not now corne forward, nearly five months later, to

complain. SBC believes that the level of slamming claims will be significantly reduced,

if not almost eliminated entirely as a result of the verification Rules which became

4
Opposition of SBC Communications Inc.

May 14, 1999



effective on April 27, 1999 and the liability rules to go into effect on May' 17, 1999.4

Thus, it would be economically inefficient for SBC, or any other carrier to incur the

enonnous cost of developing a re-rating system such as the one MCI describes or to

commit to participate in a TPA before the rules go into effect and a detennination can be

made as to whether any such systems will ever be needed.

In summary, there is nothing arbitrary and capricious about an agency following

the dictates of a federal statute that require it to prescribe rules to implement that statute.

The rules that the Commission has prescribed are reasonable and necessary in order to

implement the requirements of §258 and those rules should go into effect as scheduled on

May 17, 1999.

III. No Irreparable Harm

MCI cannot show irreparable harm as a result of the Commission Slamming

Order. All companies operating in a regulated industry regularly incur expense in

complying with regulatory requirements. MCI would have the Commission believe it

must expend huge sums to build a system for re-rating. No such system is required and

no such system will be built by SBC. This is simply MCl's attempt to stall the Slamming

Order. There is nothing different about the cost of complying with the slamming rules

than the cost of complying with other regulatory rules. The Rules are also fair and non­

discriminatory because they apply to all carriers.

4 In fact, MCI has also claimed that TPV drastically reduces slamming. See, Footnote 19
to MCI Worldcom, Inc., Reply Comments, page 9, which reads as follows: "TPV has
also proven overwhelmingly successful in Mexico. There, prior to the implementation of
a third party verification process for PIC changes, unauthorized conversion disputes were
reportedly as high as 30 percent of the presubscription requests received. Third party
verification was implemented in Mexico in February 1998. Beginning in May 1998, the
average number of slamming findings in Mexico was reduced by over 90 percent from its
peak in late 1997. Since September 1998, slamming in Mexico has been nearly
eliminated. This reduction very clearly followed from the implementation ofthe TPV
process, with drastic reductions beginning within eight weeks ofTPV implementation."
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The burden of complying with the Rules will be heaviest on those carriers that

slam, because these carriers will no longer be allowed to collect money from customers

they have slammed, which is the intent of the statute and the intent of the Rules. The

rules also place some burden on the authorized carriers whose customers are taken by

slammers, but those carriers may now recover at least a portion of their costs by

collecting those costs from the slamming carrier. There is always a cost involved in

regulatory compliance, but there have rarely been situations where the cost has been more

justified or the rules more clearly directed to protection of the public interest than in the

Commission's slamming rules.

IV. Delay of the Implementation of the Rules Is Not in the Public Interest Because
It Allows Slammen to Continue Profiting from Slamming

It is in the public interest for the slamming rules to take effect as scheduled. If a

stay is granted,slamming carriers will continue to slam and continue to profit from their

slamming activity until those rules go into effect.

While MCI indicates that the Commission invited a third party administrator

"TPA" plan, the invitation was for a telecommunications industry-supported plan, not a

plan devised for and by the interexchange carrier segment of the industry alone, such as

the TPA Plan filed by the Joint Petitioners.5 Although MCI recites that it began meeting

with other interexchange carriers to devise such a plan at an early date, the TPA is far

from the implementation stage. In fact, the plan proposed in the Joint Petition is a

theoretical plan with no details about how it would actually work or be funded. It was

only when local exchange carriers were brought into the discussions, that the industry

really began in earnest to develop a plan for a type of TPA that could meet the needs of

any carrier that wished to contract out its authorized carrier duties. The vendor

5 Joint Petition for Waiver filed by AT&T Corporation, Sprint Corporation, MCI
Worldcom, Inc., and Competitive Telecommunications Association on March 30, 1999.
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arrangement that is the subject of those ongoing discussions differs significantly from the

TPA proposed in the Joint Petition.

SBC believes that the only type of TPA Plan that would really work is one that is

voluntary and used only by those carriers that fmd it less expensive to have the TPA

perfonn its obligations as an authorized carrier than to perfonn those obligations itself.

With this type of TPA, the rules would remain unchanged except for any changes

necessary to allow carriers to contract out their authorized carrier obligations to a TPA.

There is no need to await the establishment of such a TPA because the need for such a

vendor-based solution will really only become clear when the results of the Commission's

slamming rules are known. SBC believes the effect of the Rules will be a sobering wake

up call to those carriers that are slamming consumers and a welcome relief to consumers.

v. Conclusion

MCl has provided nothing in its Petition that should warrant a stay of the

Commission's slamming Rules. Granting a stay of the Commission's Slamming Rules

preserves the rights of slamming carriers to continue to use slamming as a marketing tool.

A stay is not in the public interest, nor is it in the interest of SBC or SBC's customers.

For all of the aforementioned reasons, SBC opposes the MCl Petition for Stay and

welcomes and supports the slamming rules prescribed by the Commission and here

argues for implementation of those rules as scheduled on May 17, 1999.
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May 14,1999

Respectfully submitted,

SBC COMMUNICATIONS INC.

BY:~ £ tlMMi-
obert M. Lynch

Roger K. Toppins
Barbara R. Hunt
One Bell Plaza, Room 3026
Dallas, Texas 75202
214-464-5170

Attorneys for SBC Communications Inc.
and its Subsidiaries
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Certificate of Service
:

I, Katie Turner, hereby certify that the foregoing "Opposition ofSBC
Communications, Inc. on Joint Petition for Waiver," in CC Docket No. 94-129 has been
served on May 14, 1999 to the Parties ofRecord.

May 14, 1999
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SUITE 200
WASHINGTON DC 20036

MEDIAONE GROUP INC
SUSAN M EID
TINA S PYLE
RICHARD A KARRE
1919 PENNSYLVANIE AVE NW SUITE 610
WASHINGTON DC 20006

LAWRENCE STRICKLING
COMMON CARRIER BUREAU
FCC
445 12TH STREET SW
WASHINGTON DC 20554
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KEVIN MARTIN
FCC
THE PORTALS 8 A302
445 12TH STREET SW
WASHINGTON DC 20554

LINDA KINNEY
FCC
THE PORTALS 8 Bl15
445 12TH STREET SW
WASHINGTON DC 20554

PAUL GALLANT
FCC
THE PORTALS 8 C302
445 12TH STREET SW
WASHINGTON DC 20554

RICHARD BLUMENTHAL
C/O NIEL FISHMAN
110 SHERMAN STREET
HARTFORD CT 06105

YOGVERMA
COMMON CARRIER BUREAU
FCC
445 12TH STREET SW
WASHINGTON DC 20554

TOM POWER
FCC
THE PORTALS 8 B201
445 12TH STREET SW
WASHINGTON DC 20554

KYLE DIXON
FCC
THE PORTALS 445 12TH STREET SW
WASHINGTON DC 20554
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SARAH REZNEK
NATIONAL ASSOCIATION OF STATE ATTORNEYS GENERAL
750 FIRST STREET NE
SUITE 1100
WASHINGTON DC 20002

llM VEILLEUX
VOICELOG LLC
9509 HANOVER SOUTH TRAIL
CHARLOTTE NC 28210

NEILSENDE
STEVEN D HITCHCOCK
TECHNOLOGY LAW GROUP LLC
5335 WISCONSIN AVE NW SUITE 440
WASHINGTON DC 20015

GENEVIEVE MORELLI
JANEKUNKA
QUEST COMMUNICATIONS CORPORATION
4250 NORTH FAIRFAX DRIVE
ARLINGTON VA 22203

DOUGLAS BRENT
WORLDCOM INC
SUITE 700
9300 SHELBYVILLE ROAD
LOUISVILLE KENTUCKY 40222

DOUGLAS KINKIPH
LCI INTERNATIONAL TELECOM CORP
SUITE 800
8180 GREENSBORO DRIVE
MCLEAN VA 22102

BRIAN SULMONETTI
WORLDCOM INC
SUITE 400
1515 S FEDERAL HIGHWAY
BOCA RATON FL 33432
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CHARLES COSSON
MRTOUCHCO~CATIONS

ONE CALIFORNIA ST 29TH FLOOR
SAN FRANCISCO CA 94111

TIM SPURLOCK
AT&T ROOM 520 SOUTH
1120 20TH ST NW
WASHINGTON DC 20036

ALOYSIUS T LAWN IV
TEL-SAVE COM INC
6805 ROUTE 202
NEW HOPE PA 18938

RICHARD M FIRESTONE
PAULSFEIRA
NICHOLAS I PORRITT
ARNOLD & PORTER
555 TWELFTH STREET NW
WASHINGTON DC 20004 1202

STEVEN P GOLDMAN
TELTRUST
6322 SOUTH 3000 EAST
SALT LAKE CITY UTAH 84121

GRANT WOOD
ATTORNEY GENERAL
STATE OF ARIZONA
1275 WEST WASHINGTON
PHOENIX AZ 85007

WINSTON BRYANT
ATTORNEY GENERAL
STATE OF ARKANSAS
200 TOWER BUILDING
323 CENTER STREET
LITTLE ROCK AR 72201 2610
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DONALD E LUNGREN
ATTORNEY GENERAL
STATE OF CALIFORNIA
1515 K STREET SUITE 511
POBOX 944255
SACRAMENTO CA 94244 2550

WENDYCCHOW
MICHAEL ALTSCHUL
RANDALL S COLEMAN
CELLULAR TELECOM INDUSTRY ASSN
1250 CONNECTICUT AVE NW
WASHINGTON DC 20036

GENEVIEVE MORELLI
THE COMPTEL ASSN
1900 M STREET NW SUITE 800
WASHINGTON DC 20036

MJANEBRADY
AITORNEY GENERAL
STATE OF DELEWARE
CARVEL STATE OFFICE BLDG
820 N FRENCH STREET
WILMINGTON DE 19801

ELIZABETH A NOEL
SANDRA MATTAVOUS FRYE
JULIE E RONES
OFFICE OF THE PEOPLE'S COUNSEL
DISTRICT OF COLUMBIA
1133 15TH ST NW SUITE 500
WASHINGTON DC 20005

ROBERT A BUTTERWORTH
GENERAL ATTORNEY
STATE OF FLORIDA
THE CAPITOL
TALLAHASSEE FL 32399 1050

:
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ALLANCE
ATTORNEY GENERAL
STATE OF IDAHO
210 STATEHOUSE
BOISE ill 837201000

JAMESERYAN
ATTORNEY GENERAL
STATE OF ILLINOIS
500 S SECOND STREET
SPRINGFIELD IL 62706

ILLIONIS COMMERCE COMMISSION
160 NO LASALLE ST SUITE C 800
CHICAGO IL 60601

JEFFREY A MODISETT
ATTORNEY GENERAL
STATE OF INDIANA
219 STATE HOUSE
INDIANAPOLIS IN 46204

THOMAS J MILLER
ATTORNEY GENERAL
STATE OF IOWA
HOOVER BUILDING 2ND FLOOR
DES MOINES IA 50319

CARLA J STOVALL
ATTORNEY GENERAL
STATE OF KANSAS
KANSAS JUDICIAL CENTER 2ND FLOOR
TOPEKA KS 66612 1597

J JOSEPH CURRAN JR
ATTORNEY GENERAL
STATE OF MARYLAND
200 ST PAUL PLACE
BALTIMORE MD 21202 2021
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FRANK J KELLEY
ATTORNEY GENERAL
STATE OF MICHIGAN
LAW GUILDING
P o BOX 30212
LANSING MI 48909

HUBERT H HUMPHREY III
ATTORNEY GENERAL
STATE OF MINNESOTA
102 STATE CAPITOL
ST PAUL MN 55155
FRANKIE SUE DEL PAPA
ATTORNEY GENERAL
STATE OF NEVADA
CAPITOL COMPLEX
CARSON CITY NV 89710

TOM UDALL
ATTORNEY GENERAL
STATE OF NEW MEXICO
P 0 DRAWER 1508
SANTA FE NM 87504 1508

DENNIS C VACCO
ATTORNEY GENERAL
STATE CAPITOL OF NEW YORK STATE
ALBANY NY 12224 0341

MICHAEL F EASLEY
ATTORNEY GENERAL
STATE OF NORTH CAROLINA
POBOX629
RALEIGH NC 27602 0629

BETTY D MONTGOMERY
ATTORNEY GENERAL
STATE OF OHIO
30 EAST BROAD STREET 17TH FLOOR
COLUMBUS OH 43266 0410
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BETIY MONTGOMERY
DUANE LUCKEY
JOHNLANDER JACKSON FORBES
PUBLIC UTILITIES COMMISSION OF 0liIO
180 EAST BROAD STREET
COLUMBUS OH 432153793

LENORA BURDINE
ASSISTANT GENERAL COUNSEL
OKLAHOMA CORPORATION COMMISSION
POBOX 52000 2000
OKLAHOMA CITY OK 73152

JEFFREY B PINE
ATTORNEY GENERAL
STATE OF RHODE ISLAND
72 PINE STREET
PROVIDENCE RI 02903 2856

REGINALD R BERNARD
SDN USES ASSOCIATION INC
POBOX4014
BRIDGEWATER NJ 08807

BRYAN RACHLIN
GENERAL COUNSEL
TELCO COMMUNICATIONS GROUP INC
4219 LAFAYETTE CENTER DRIVE
CHANTILLY VA 20151

COLLENN BOOTHBY
THOMAS LYNCH
1300 CONNECTICUT AVE NW SUITE 500
WASHINGTON DC 2036 103
COUNSEL FOR TELCO COMMUNICATIONS GROUP INC

JOHN KNOX WALKUP
ATTORNEY GENERAL
STATE OF TENNESSEE
500 CHARLOTTE AVENUE
NASHVILLE TN 372430497
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LYNN GREER
SARA KYLE
MELVIN MALINE
TENNESSEE REGULATORY AUTHORITY
460 JAMES ROBERTSON PKWY
NASHVILLE TN 37219 0902

WILLIAM H SORRELL
ATTORNEY GENERAL
STATE OF VERMONT
109 STATE STREET
MONTPELIER VT 05609 1001

CHRJSTINE 0 GREGOIRE
ATTORNEY GENERAL
STATE OF WASHINGTON
125 WASHINGTON ST SE
POBOX40100
OLYMPIA WA 98504 0100

DARRELL V MCGRAW JR
ATTORNEY GENERAL
STATE OF WEST VIRGINIA
ROOM 26 EAST WING
STATE CAPITOL
CHARLESTON WV 25305 0220

WALTERNMCGEE
WORKING ASSETS
701 MONTGOMERY ST 4TH FLOOR
SAN FRANCISCO CA 94111

L MARJE GUILLORY
JILL CANFIELD
2626 PENNSYLVANIA AVE NW
WASHINGTON DC 20037
NATIONAL TELEPHONE COOPERATIVE ASSN

RURAL LECS
DAVID COSSON
MARCI E GREENSTEIN
KRASKIN LESSE & COSSON LLP
2120 L STREET NW SUITE 520
WASHINGTON DC 20037
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NANCY ADLER
TECHNOLOGIES MANAGEMENT INC
POBOX200
WINTER PARK FL 32790

WILLIAM J BALCERSKI
NYNEX TELEPHOEN COMPANIES
1095 AVENUE OF THE AMERICAS
NEW YORK NY 10036

STUART DOLGIN
LOCAL AREA TELECOMMUNICATIONS INC
SUITE 1200
NEW YORK NY 10004
ERNEST G JOHNSON
PUBLIC UTILITY COMMISSION
POBOX 25000 2000
OKLAHOMA CITY OK 73152

KEN MCELDOWNEY
CONSUMER ACTION
116 NEW MONTGOMERY
SUITE 223
SAN FRANCISCO CA 94105

LARRY A PECK
AMERITECH OPERATING COMPANIES
2000 WEST AMERTECH CENTER DRIVE
ROOM4H86
HOFFMAN ESTATES IL 601961025

ERNEST D PREATE JR
COMMONWEALTH OF PENNSYLVANIA
STRAWBERRY SQUARE
FOURTEENTH FLOOR
HARRISBURG PA 17120

REBECCA L REED
HERTZ TECHNOLOGIES INC
5601 NORTHWEST EXPRESSWAY
OKLAHOMA CITY OK 73131
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PAUL RODGERS
NATIONAL ASSN OF REGULATORY
1201 CONSTITImON AVE SUITE 1102
P o BOX 684
WASHINGTON DC 20044

ELISABETH H ROSS
BIRCH HORTON BInNER & CHEROT
1155 CONNECTICUT AVENUE NW
SUITE 1200
WASHINGTON DC 20036

MAUREEN A SCOTT
PENNSYLVANIA PUBLIC UTILITIES COMM
COMMON WEALTH & NORTH STREETS
POBOX3265
HARRISBURG PA 17105 3265

GARY A TOMLIN
ALABAMA PUBLIC SERVICE COMMISSION
POBOX991
MONTGOMERY AL 361010991

MICHAEL J TRAVIESO
MARYLAND PEOPLE'S COUNSEL
6 ST PAUL STREET SUITE 2102
BALTIMORE MARYLAND 21202
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